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INTRODUCTION

Certain anti-avoidance amendments to the Pay-roll Tax Act were effected by the Pay-roll Tax
(Miscellaneous) Amendment Act, 1991. These measures are aimed at schemes designed to avoid
ligaility for pay-rall tax by severing the employer-employee rdationship.

The service contract provisons, however, do not affect the genuine independent contractor who
provides servicesto the public generadly. Exemptions are provided in the legidation to exclude
such contractors or subcontractors from its operations.

The amendments ded with:

certain contract Stuations (called " Service Contracts' under Section 4 of the Act);
the provision of contract workers by employment agents;
the payment of wages by or to third parties.

A generd anti-avoidance provision has aso been enacted.

The definition of "wages' in the principd Act is extended by the amending legidation to include a
service contract where the object of the contract is primerily to obtain the labour or services of a
contractor. The Act providesthat tax will be levied.en payments made for labour or services
provided under a service contract.

Payments made under a service contract will be subject to pay-roll tax whether or not the person
supplying the labour services does so:

asanatura person or
through a company or trustee (whether incorporated or unincorporated)
through a partnership.

In generd terms, where &Service contact is subject to the legidation, payments made under the
contract for labour will be deemed to be "wages'. The person to whom the services are rendered
will be deemed to be an "employer" and will, subject to the normd pay-roll tax exemption leve, be
liable to pay pay-rall tax in repect of the deemed "wages'.

Specific exemptions are provided for:

"owner/drivers'
"insurance agents'
"door-to-door sling agents'.

Thiscircular contains detailed explanations of the service contract provisions and provides
guiddines on some of the problem areas including what proportion of payments to contactors will
be attributable to |abour where materials and labour components are not separately specified.



Pay-roll Tax Circular No 6 provides agenera overview of the amendments effected by the Pay-
roll Tax (Miscdlaneous) Amendment Act, 1991 together with a detailed explanation of the
concessions provided, namely:

areduction in the rate of pay-roll tax from 6.25% to 6.1% in respect of wages paid on or after
1 December, 1991;

and,

increases in the generd exemption level to $444,000 per annum from 1 January, 1992 and
$456,000 from 1 July, 1992.

EFFECTIVE DATE
The amending legidation was assented to on 28 November, 1991.

The provisons reating to service contracts gpply from 1 April, 1992 to amounts paid or payable
on or after that date.

The Act appliesin respect of al service contracts regardless/of whenthe relevant agreement,
arrangement of undertaking was effected or given or when therdévant transaction occurred but,
pay-roll tax is only payable in respect of any (deemed) wages paid or payable on or after 1 April,
1992.

The Employment Agents, Third Party Payments and the generd anti-avoidance provisions aso
apply to amounts paid or payable on or after 1 April, 1992.

EMPLOYMENT AGENTS

It should be noted that a cantract relating to the engagement of an employment agency "contract
worker" is excluded fremthe operation of the service contract provisions for the purposes of
determining any pay-roll tax liability that may arise. A contract that is S0 excluded may be elther a
contract of serviee (i.e: acontract of employment) or a contract for service,

However, where a contract for service arises (i.e. no employer/employee relationship exists) the
agent isliable for pay-roll tax under the Employment Agents provisons contained at Section 4a of
the Act.

Where a contract of employment is entered into, ligbility for pay-roll tax isto be determined in
accordance with the provisions gpplying to employers generdly.

Reference should be made to Pay-roll Tax Circular No. 8 for a detailed explanation of Section 4a
and related provisions of the Act.

SERVICE CONTRACTS

The information set out below in relaion to "service contracts' is of necessity brief. The precise
nature and scope of the service contracts amendments and related changes to the Act must be
taken from the reading of the provison as st out in full in the amending Act in conjunction with the
Pay-roll Tax Act, 1971.



4.1.

4.2.

4.3.

What sa Service Contract?

The new Section 4 of the Act establishes at first instance a broad definition of what
congtitutes a service contract but then lists a number of exclusons.

Service contracts (unless one of the exclusons referred to in this circular gpplies) are those
where a person:

supplies services to another person for or in relation to the performance of work, or
receives services from another person for or in relation to performance of work, or
gives out goods to persons who perform work and re-supply the goods. (Thisindudes
the practice of giving out good to "outworkers' or "home workers'.)

Typical contracting arrangements now embraced by the Act include the following:

a) an organisation uses a particular subcontractor exclusively ‘as anintegrd part of the
operations of that organisation; usudly that subcontractor dees not work for any other
organisation.

b) an employee ceases to be an employee and beeomes a subcontractor working
exclusvey for the person who was his or-herfermer employer.

¢) an employee formsafamily company or/afamily trust. The company or trustee
contracts with the employer to provide the services of the "employee” to the "employer”.

Generally, contract servicesSubjeet to pay-roll tax are those of atype normally required in
the business receiving themiand which have been provided by the contractor on more than
90 days.

However, given that there are a number of exclusions to be considered, a person who
engages labeunneeds to examine the exclusions outlined below to determine whether or not
any contacts arising from such engagements are service contracts for the purposes of the
Act.

Excluded Contracts (i.e. Contracts which are excluded from being " Service
Contracts")

It has been previoudy stated in this circular that the Act initidly establishes a broad
definition of what condtitutes a service contract and then provides anumber of exclusion
Stuations that reduced the scope of the service contract provisons.

ONLY ONE OF THE EXCLUSION PROVISIONSHASTO BE SATISHED IN
ORDER TO FIND THAT A PARTICULAR CONTRACT ISNOT A SERVICE
CONTRACT.

Set out below are contracts which are excluded and which do not therefore attract pay-roll
tax:

4.3.1. Services Ancillary to the supply of goods.



4.3.2.

4.3.3.

4.3.4.

Contracts for the supply of goods by way of sde, exchange, lease, hire or hire
purchase which involve the provision of labour by the supplier of the goods are
excluded where the labour is ancillary (i.e. secondary) to the supply of the goods

(Section 4(2)(a)(1))-

This exclusion recognises that a contractor, in supplying goods, may aso provide
some labour but the supply of goods is the fundamental object of the contract.

A contract, between avendor of air-conditioning systems and a purchaser to
supply and ingdl an ar-conditioning system is an example of the kind of contract
excluded by this provison.

However, afurther contract between avendor and an ingtaller for the performance
of the actud ingdlation work would not fal within this excluson provison.

Servicesancillary to the use of goods.

Contracts for the use of goods which involve the provision of Iabour by the owner
of the goods are excluded where the labour is ancillary to the use of the goods (i.e.
the use of the goods is the fundamenta objectof.the contract) (Section 4(2)(a)(ii)).

A hire contract for the use of a cranewhieh’includes the supply of the crane
operator is an example of the kindhof contract excluded by this provision, the
labour of the crane operator being merdly ancillary to the use of the crane.

Classes of contracts gpecifically excluded

The following classes of contracts are specifically excluded from the operation of
the service contraets provisions as provided a Section 4 of the Act:

a) “OWNER/DRIVER" contracts where the services are only ancillary to the
carriage of goods by means of a vehicle provided by the goods carrier (Section
42(9)(0))-

b) "INSURANCE SALES AGENTS" contracts where the services are supplied
to aperson (e.g. an insurance company) for the purposes of saling insurance
policies of that person (Section 4(2)(g)(ii)).

¢) "DOOR-TO-DOOR SALES AGENTS' contracts where the services are
supplied to a person whose goods are offered for sae by the door-to-door
sales agent (Section 4(2)(g)(iii)).

Should the Commissioner determined that the contract of arrangement under which
any or the abovementioned services are supplied was entered into with an intention
ether directly or indirectly of avoiding or evading the payment of tax by any person,
then exclusion does not gpply.

Contracts where the Contractor employsor usestwo or mor e personsto
perform the actual work under the contract



4.35.

A contract is secluded where the contractor (sole proprietor, partnership,
corporation etc.) in the course of abusiness carried on by that party employs or
uses two or more persons (“the workers") to perform the actua work required
under the contract.

Where the contractor is a sole proprietor or a genuine partnership the workers may
include either one or more of the partners or, in the case of a sole proprietor
business, the sole proprietor (Section 4(2)(f)).

Under this exclusion, the workers must perform the actua work which is the object
of the contract. Persons who provide services (such as adminigtrative or clerical
sarvices) to the contractor which are merely incidentd to performance of the actud
work (e.g. eectrica fitting) cannot be regarded as persons performing the actua
work under the contract.

The exclusion does not gpply if the Commissioner determines that the contract or
arrangement under which the services are supplied was entered into with an
intention elther directly or indirectly of avoiding or€vasing the payment of tax by
any person.

Services provided for lessthan 90 days

A contract for the provisions of the Sservices where, in relation to the contract,
services are provided on no mare than 90 days, or services are provided over a
number of periods which inaggregate do not exceed 90 day sin afinancid year, are
excluded unless,

a) the contracter (whether an individua, partnership or corporation) provides
under apethencontract or other arrangement similar services to the same
person O,

b) “the person who performs the actual work under the contract dso performs
smilar work for the person who engaged the contractor (Section 4(2)(b)).

In determining whether or not work, under a contract or arrangement, is performed
on more than 90 days, the primary criterion does not require that the elapsed
period be wholly within afinancid or caendar year. If work is performed on more
than 90 days, a any time, the excluson does not apply.

Where the secondary criterion gpplies (i.e. broken periods under the same contract
or arrangement are to be aggregated), the total number of days worked is
determined by reference to the financia year in which the work is performed.

Smilarly, for contracts entered into prior to commencement of the service contract
provisonson 1 April, 1992, it is not relevant that any part of the "90 days' may
have occurred prior to that date. However, pay-roll tax ligbility only arisesin
respect of amounts paid or payable on or after 1 April, 1992.

In this excluson the number of "days' is areference to the number of days on which
work is performed. The number of hours worked is not relevant because the
subject "days' are not determined by an accumulation of hours worked.



This provison excludes payments under contracts where the services or wok are
only required on a short term or casual basis. It does however recognise that a
subcontractor may perform amilar services for the same principa under a different
contract of arrangement. In these circumstances the total days worked by the
subcontractor, regardless of the arrangements, must be included in counting total
days worked.

Examples of stuations addressed by the provision include:-

a) A person contracts asa“carpenter” in the first instance and as a “ shopfitter” in
the second, but is providing the same (or Smilar) services, then both terms of
sarvice must be added together to determine digibility for the 90 days
excluson criteria

b) “A Pty Ltd" provides services and “B Pty Ltd” provides smilar services and
the person actudly performing the work is the same person, then those periods
must be aggregated.

It is recognised that difficulties may be encountered in predicting the actud number
of working days which may eapse in theearrying out of contact work.

Accordingly, the Commissioner will, asa "rule of thumb™ accept that a"120
Cdendar Days' measure may e sued instead of the primary 90 Working Days
criterion when such difficuties are encountered. The 120 Caendar Days are to be
determined by reference to'the expected commencement and finishing dates of the
contract work to,beperformed.

Difficulty may-alse,be encountered in determining whether or not the 90 working

days' critefion.is gpplicable in some other Stuations. Thismay lead to uncertainty
as to whether'progress payments made pursuant to a contract are, at the time they
aremadefiable to tax.

Examples of stuations where lighility to tax may not be determingble a the time
payments are made, are-

the anticipated term of acontract is uncertain but it islikely that work will be
performed on gpproximately 80 to 100 days (i.e. the number of days worked may
be either less or more than 90 days) or,

apersons may be engaged to provide a particular service involving the performance
of work on 80 days bit it is possible that smilar work may be performed by the
same person later in the same financid year which when added to the first 80 days
may exceed the 90 days criteria

To resolve these difficulties, the commissioner will accept that affected payments
need not be included until such time asiit is clear that the excluson will not apply.
However, dl payments made under such contracts, prior to determination of
liability, must be included when it is dlear that no exclusion gpplies.



10.

11.

Should payment be included in taxable wages and it is subsequently found that an
excluson is applicable, awritten request for refund should be lodged with the
Commissoner.

Services ordinarily required for less than 180 days

Contracts where the services provided are of akind of atype ordinarily required in the course of a
person’'s ongoing business for less than 180 days in afinancia year are excluded (Section 4(2)(c)).

The"days' in this excluson refersto days on which any work of the kind or type is performed or
required. The total number of "days" is counted by reference to the elapsed calendar days for
which work is performed or required.

For contracts entered into prior to commencement of the service contract provisonson 1 April,
1992, it isnot relevant that any part of the "180 days' may have occurred prior to that date.
However, pay-roll tax liability only arisesin respect of amounts paid or payable on or after 1 April,
1992.

Where tow or more contractors are engaged at the same timg, only the elapsed days on which the
work is required are counted (i.e. on any day where both arécontracted to work that day is
counted only once) but, where two contractors are engaged at different times during the year the
two elapsed periods are added together. Thus, if twe contractors are engaged to 100 days at the
same time the count would be 10 days, but, if theysare.engaged in different periods the count would
be 200 days.

The exclusion recognises that businesses reguiire various ad hoc services dlied to the mainstream of
the work of the business, but so infréquently that permanent workers are not engaged.

For example, a seasond worker,far a primary producer may be hired for more than 90 days but as
the primary producer doesthot.normally hire seasona workers for more than 180 daysin afinancid
year, the contract is.excluded.

Services ancillany'to the conduct of a business where the supplier aso provides such servicesto the
public generdly

A contract where the services provided are of atype not ordinarily required in the course of a
person's ongoing business and those services are provided by a person who normally renders
sarvices of that type to the public generdly is excluded (section 4(2)(d)).

This exclusion recognises that many transactions are contracts for services which are not part of the
mainstream of a person's business (i.e. they are not normaly required by the business in an ongoing
sense). It gpplies where work of thistype is performed by persons who are bona fide rendering
sarvices to other business and the public generaly.

For example, where a smdll retailer engages a shopfitter, who conducts his or her own business, to
refit the interior of the retailer's premises, this would not be regarded as aregular requirement of the
retail business and both exclusion tests of this provison would be satisfied because the shopfitter
provides his services to shopkeepers generdly and not exclusvely or extensvely to the one
shopkeeper.
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conversaly, where alarge chain store, which due to the scale of its operations requires ongoing
shopfitting in various tores, engages a shopfitter permanently on contact or by way of a series of
contacts, this service would be regarded as a norma requirement of the business and the exclusion
tests would not be satisfied.

Other types of contacts excluded under this provision include:

provision of professona services by accountants, solicitors, doctors, engineers, architectsto
members of the generd public. This provison does not exclude professiona persons engaged
solely by asingle corporation or other entirety, and

trades person providing labour only services to the public generaly where such services are not
ordinarily required on aregular basis.

Services rendered to the public generaly

Contracts may be excluded where the Commissioner is satisfied that the Services are supplied by a
person who ordinarily renders services of that kind to the public generaly (Section 4(2)(e).

Thisexcduson dlows for referra to the Commissioner for a determination in Stuations where none
of the other exclusion provisons apply but it can be denonstrated to the Commissioner's
satisfaction that the service provider usudly renders serviees of the subject kind to the public
generdly (i.e. the service provider normaly conduets agenuingy independent business and his or
her services are not integral to the conduct of the business of another person).

An gpplication for excluson under this sectiontwill be favourable consdered where it can be shown
to the satisfaction of the Commissioner thet the contractor regularly conducts an independent trade
or business and has been conggtently rendering such services to asgnificant range of unrelated
dients

In most casesit is unlikKelysthat applications will be favourable considered where the contractor
has-

been consstently working for one principa (or for persons who are members of the same group)
or,

or more of the contractor'sincome is derived from the one principa (or from persons who are
members of the same group).

To asss in the identification of contractor payments which may be excluded under this provison
and to reduce the need for referra to the Commissoner, the following guidedines have been
adopted:

Where a contractor works intermittently (i.e. not continuoudy) for aprincipa or for members of the
same group in the course of afinancia year and the contractor is paid less than 40% in totd of the
equivaent award in that financid year by that principa or that group, payment to that contractor
will be regarded as non-taxable, in short, it will be accepted that the contractor supplies services of
that kind to the public generdly.
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Where a building trade contractor in respect of the services designated below, is able to genuingly
satisfy dl of the criteria specified below, for the purposes of the excluson provisons of the Act, it
will be accepted that the contractor supplies services of that kind to the public generaly.
Specified Criteria

The Contractor:-

conducts an independent trade or business,

takes an entrepreneurid risk in the way that services are provided;

isnot providing essentidly labour-only services,

does not smply charge for services at an hourly rate and merely add the cost of materids
purchased to the totd hourly charge;

quotes competitively for jobs on an al indusive bassfor the cost af alNabolr and materid
specified in quotes,

bears the cost and responsibility for any fault workmanghip or materials specified in the quote;
proves his own vehicle and equipment;

does not purchase the materids necessary te fulfil the contract from the person who engaged the
contractor; and

usualy renders services of the subject'kind to arange of unrelated clients.

Specified kind of centracter Service
Contracting Eleetrician

The type of materids referred to in the above specified criteria are eectrica cabling, switches,
power boxes etc. and not prime cost decor fittings such alight fittings.

Contracting Plumber

The type of materias referred to in the above specified criteria are tubing, pipes, bends, tapes,
spouting, downpipe etc, and not magor prime cost decor fittings such as basins, taps etc.

Cabinet Makers
In this class of contract the materids referred to in the above specified criteriaare dl the raw
materials necessary to manufacturer the basins on the contractor's premises using hisown

equipment.

Excluson by Regulation
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Should anomalies arise in the adminigtration of the service contracts provisions under Section 4 of
the Act, regulations may be made to exclude any class of contracts from the operation of the
section (Section 4(2)(i)).

Deemed Employer, Employee and wages under a service contract

Unless a contract qualifies for excluson under any of the provisons set out herein, the following
appliesin respect of the partiesto a service contract:-

Deemed employer: A person to whom services are rendered or goods are re-supplied under a
contract involving the performance of work is deemed to be an employer.

Deemed employee: A person who performs work or re-supplies goods under a service contract is
deemed to be an employee.

Deemed wages: Payments made for labour under a service contract and the vaue of any benefits
provided for or in relation to the performance of work or the re-supply, of*goods under a service
contract are deemed to be wages (Section 4(3)).

Where a payment made under a service contract does not distinguish between labour and other
costs, the commissioner may determine the amount that/sinot attributable to the performance work.
Amounts so determined are set out in paragraph 6 efsthis.eircular (Section 4(4)).

Where pay-rall tax is paid in relation to deemed wages, no other person shdl be liable in respect of
that payment unlessit is part of an arrangement to avoid or evade the payment of tax by any person
(Section 4(5)).

Allowance for Equipment and'maieria costs under a service contract

To avoid the necessity Ofhaving to refer individua contracts to the commissioner for determination,
under Section 4(4)ywhefe a contract does not distinguish between labour and other costs, the
Commissioner has made the following determinations of generd agpplication where the contractor is
providing materidS'or equipment.

Determination by the Commissioner of amounts to be excluded from a service contract payment for
materials and equipment:

Contractor Class Percentage Deduction
Architects 5%
Bricklayers 30%
Building Supervisors who provide their own vehicles and

ingpect more than Six Stes per week 25%
Carpenters 25%
Carpet Layers 25%
Computer Programmers 5%
Draughtspersons 5%
Engineers 5%
Fencing Contractors 25%

Painters 15%
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Painters (where the painter provides the paint)

Plagterers (other than plaster board fixers)
Reslient FHoor Layers

Roof Tilers

Tree Felers

30%
20%
37%
25%
25%

Should an employer maintain that a greater percentage applies to non-labour codtsin reationto a
particular contract, or class of contract, or in cases where no genera determination has been made,
details should be submitted at the time the appropriate pay-roll tax return is lodged.

Agreement to reduce or avoid ligbility to pay-roll tax

Any agreement, arrangement or transaction relaing to the performance of services by naturd
persons may be disregarded where the Commissioner has reason to believe or suspect that the
purposes of the agreement etc. isto avoid the liability of any person to pay-roll tax.

In respect of any such agreement, arrangement or transaction the Commissioner may, for the
purposes of the Act, determine that any party to the agreement ete. 1Sto"be taken as an employer
and any payment made under it isto be taken aswages. Nafice of, the Determination and the facts
relied upon must be served on the person taken to be the employer (Section 4c).

76.1. ENQUIRIES

Enquiries on matters of interpretation onl themore complicated issues should be made in writing and

addressed to the Commissioner of Stamps:

Enquiries may be made in persanter by post at the following addresses:.

LOCATION

State Taxation Office

Enquiry and Payments Centre

Ground Floor, State Administration Centre
Victoria Square East

ADELAIDE SA 5000

TELEPHONE ENQUIRIES
Service Contracts
OTHER

Employment Agents

Third Party Payments

Return Lodgement and Assessments
Exemptions

Groupings

Regidrations

POSTAL

GPO Box 2418
ADELAIDE SA 5001

FACSIMILE
(08) 226 3805

(08) 226 3795

(08) 226 3795
(08) 226 3795

(08) 226 3735
(08) 226 3795
(08) 226 3793/226 0869
(08) 226 3735








