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Stamp Duties Circular No. 149

THE USE OF A LEASE TO ARTIFICIALLY DEPRESS THE VALUE
OF PROPERTY - (BRADNEY CASE)

On 7 January 1997, the Treasurer announced that the Government would legidate to amend the
Stamp Duties Act 1923 to prevent the potentia exploitation of aleephole, identified as aresult of a
decison of the Supreme Court of Victoria in the case of Commissioner of Sate Revenue (Vic) v
Bradney. In tha press release the Treasurer announced that-the legidation would operate from 7
January, 1997.

In Commissioner of Sate Revenue (Vic) v _Bradney, the Court decided that along term lease for
nomina rent was not an encumbrance for the.purposes of the conveyancing provisons of the
Victorian Legidation. It has resulted in the potentid Stuation whereby vauable property may be
trandferred virtudly free of stamp ditynif the property is deliberately encumbered by a long term
lease, or through some other fabrieated arrangement which atificidly reduces the vadue of the
transferred property.

The Stamp Duties (Miscellaneous) Amendment Act 1997 was assented to on 27 March 1997
and introduces (inter dia) provisonsto prevent the decision in the Bradney case being used to avoid
stamp duty in this State by transferring valuable property burdened by along term lease for nomina
rent, or by some other arrangement that artificidly reduces the vaue of the transferred property.

New subsections 60A (4a) and (4b) of the Stamp Duties Act 1923 have been designed to close
the potentia avoidance opportunity by giving the Commissioner a discretion to disregard interests,
agreements or arrangements which have the effect of reducing the vaue of the property that is being
transferred, when the property is valued for samp duty purposes.

The new provisons will not effect arrangements made for vaid commercid purposes which have the
incidenta effect of reducing the vaue of transferred property. The purpose of this amendment is to
prevent avoidance and to protect the current revenue base.

The provisions of the new Section 60A (4a) apply, unless a person ligble to pay the duty satisfiesthe
Commissioner that the interest, agreement or arrangement was granted or made for a purpose other



than reducing the vaue of the transferred property, or was not granted or made in favour of the
transferee or a person related to the transferee.

For the purposes of subsection (4a) persons will not be consdered to be related if the
Commissioner is satisfied that the persons were not acting together to achieve a common purpose.

These provisons will take effect from the 7 January 1997, the date of the Treasurer’s mediarelease.
This Amending Act dso extends the First Home Concession (Circular No. 148).

Enquiries relaing to the contents of this circular may be made to the State Taxation Office on (08)
8226 3716.
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